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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.105(DU) 1  

Complainant           :  State 

          Vs 

Accused     :  (1) Bagi Toppo, 

   (2) Birsa Har, 

   (3) Matguri Har. 

  

  Charge : U/S 302 IPC 

Dates of hearing  : 12.9.13, 26.9.13, 21.1.14, 5.3.14, 6.2.15, 

31.3.15, 15.6.15, 22.7.15, 9.9.15, 11.9.15.  

Date of Judgment   : 14.9.2015.. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Mr. S.K.Raha, Advocate. 

 

J U D G M E N T 

1.  In this case accused Bagi Toppo, Birsa Har and Matguri Har are put for 

trial for allegation of charge U/S 302/201/34 of IPC.  

2. The fact leading to institution of this case, according to FIR, in brief, is 

that at about 9 PM of 21.3.09 the accused persons after killing Pandu Munda a 

resident of Munda Line of Badlapara T.E. buried in a jungle. The deceased was 

about 35 years old.  Hence this prosecution case.  

3. The ejahar was lodged by Sri Sanjoy Minz, president of Dimakuchi 

Anchalik Committee  on 1.4.09 before the O/C, Dimakuchi O.P. On receipt of 

the ejahar, the I/C, Dimakuchi O.P. after giving GDE No. 11 dated 1.4.09 

forwarded the same to O/C, Panery P.S. and the I/C himself took the charge of 

investigation. After received the ejahar the O/C of Panery P.S. registered the 



 2 

case vide Panery P.S. case No.63/09 U/S 302/201/34 IPC. After completion of 

usual investigation the O/C, Panery P.S.  sent up the case for trial against the 

accused person U/S 302/201/34 IPC.  On being appeared accused before the 

court after commitment of the record and after hearing both parties charge 

framed U/S 302/201/34 IPC. Particulars of the charge are read over and 

explained to the accused persons , to which they pleads not guilty and claims 

to stand trial.   

4.  To substantiate the case, prosecution examined as many as seven 

numbers of witnesses, which includes the complainant, doctor and other most 

material witness. Prosecution has failed to produce the witness Smti. Kharu 

Munda. The executing officer, who served summons to said witness is 

examined on oath before this court and he proved that the said witnesses was 

died some months ago. After completion of prosecution evidence accused 

persons were examined U/S 313 Cr.P.C.  All the allegations made against the 

accused persons and evidence appears against the accused persons are put 

before them for their explanation, where they denied  the evidence and 

allegation and declined to give defence evidence.  

5.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

 

   POINT FOR DETERMINATION   

 

6. The point for decision in this case are- 

(i)  Whether you on or about 9 PM of 21.3.09 at Munda Line under Panery, in 

furtherance of common intention, caused death to Pandu Munda, by 

intentionally causing his death? 

(ii) Whether the accused on the same day, time and place, in furtherance of 

common intention, knowing or having reasons to believe that an offence of 

murder has been committed caused any evidence of the commission of that 

offence to disappear, with the intention of screening yourselves from legal 

punishment? 
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DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

7. To arrive at a judicial decision, let me appreciate the evidence on 

record. 

8.  PW.1, Sanjoy Minj, the complainant of this case stated before this court 

that Ext.1 is the ejahar. Ext.1(1) is his signature. He knows all the accused 

persons. The incident took place on or about 3 years ago. In the incident some 

unknown miscreants killed one Pandu Munda and buried at a jungle situated in 

Northern side of Sova Line. In this connection police arrested Bircha Munda 

and Bapi Toppo. Police as shown by the aforesaid accused recovered the dead 

body. In his presence accused Bircha and Bapi dig out the dead body. He 

further stated that in the presence of Bijoy Barla, Circle Officer, Mr. D. 

Hazarika, him and local public accused persons made confess stating that they 

killed the deceased Pandu Munda and buried him. Thereafter the family 

members of deceased, Line Chowkidar and Sunda Khalka identified the dead 

body in presence of public. He found the dead body bored with injury which 

was wrapped by cloth. In his presence accused Bircha and Bapi Topo 

confessed before the public that both of them and other two accused total four 

accused assaulted the deceased and killed and thereafter buried the deceased. 

He being the president of Adibashi Student Association filed the ejahar.  

 In cross-examination he admitted that he has not mentioned in the 

ejahar that Bijoy Barla has killed the deceased. On being suggestion he stated 

that he made statement before the police (i) police brought after arrest Bagi 

and Birchai and as shown by them dead body was recovered by digging earth. 

He has also not stated to police that in presence of public and Magistrate 

accused Bircha and Bapi confessed that they killed the deceased by assaulting 

and buried the deceased. He has also admitted that he made statement before 

the police that accused Bargi and Bircha alongwith other two accused jointly 

killed the deceased by assaulting him and buried under the earth.  

 The dead body was recovered from the graveyard. He has not seen 

that police recorded the confessional statement of the aforesaid accused 

persons. 

9. PW.2, Bijoy Barla stated that he knows the complainant as well as four 

accused. He also knows the deceased. The incident took place on or about 3 
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years ago. Pandu Munda was taken by four accused to the Sonajuli village. 

After few days they heard that Pandu Munda was died. He has been reported 

by only the mother of Pandu Munda that accused persons took deceased to the 

Sonajuli village. But the mother of Pandu Munda was passed away. They have 

been reported by villagers including Arther Dangowal and Rachi that a murder 

was took place in the line. They has also been requested by them that the 

matter is required to be taken by All Adibashi Student Union. Accordingly he 

made complain before the complainant and thereafter complainant filed the 

ejahar. They have been reported the matter to police. Police arrested Bargi 

Tappo and Bircha. They have been reported by police that accused persons 

confessed before the police that they killed the deceased. Of course he was not 

present at the time of making such confession. The dead body was recovered 

from the graveyard by digging as shown by accused Bargi and Richa. The dead 

body was identified by the mother and family members of the deceased. 

 In cross-examination he admitted that the deceased quiet often 

consumed liquor. He heard that deceased had stolen a cow and took the said 

cow to Sonajuli market for disposed, which was reported by the mother of the 

deceased. Accused Bircha, Bargi and other two accused went to recover the 

cow. They stated that the cow belongs to Bargi. After two days of the said 

incident Pandu Munda was died in his home. The mother of Pandu reported to 

him that deceased was assaulted while he took the cow to the Sonajuli village 

and she (mother) supposed that Pandu was died for assaulting thereon.  

10. PW.3, Sunda Khalkho, who turned hostile before this court. The 

unhostile portion of his evidence is that the incident took place on or about 4 

years ago. At the relevant time he was doing works at Badlapara T.E. He went 

to his working place at about 6 AM in the morning and till 10 0’clock of 

morning he was in his work. During that time police visited there. Police 

recovered dead body of Pandu Munda from graveyard.  

11. PW.4 Dr. M. R. Deka, who conducted post-mortem upon the dead body 

of deceased Pandu Munda stated that  on 2.4.09, he was serving as Sr. M. & 

H.O. at Mangaldai Civil Hospital.  On that day, he conducted post-mortem 

examination upon the dead body of Pandu Munda, 35 years male, S/O- Late 

Gamur Munda of Badlapara being escorted by C/48 Baneswar Boro in reference 
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to Panery P.S. case No.63/09 U/S 302/201/34 IPC. On examination, he found 

the following:- 

 

EXTRANAL APPEARANCE:-   

A male dead body, whole body is swollen. Abdomen distended. Rigor-

mortis passed of. Mud present all over the body. Skin peal of from the body at 

places. Magot present over the body. Injury:- 

(1) A liner fracture present in the right lower limb including both the bone 

present. Ante-mortem blood clot present in the fracture  margin which is firmly 

adherent.  

(2) A leaner fracture present in the frontal bone and clot present in the 

fracture  margin. 

No mark of ligature is detected  around the neck. 

Scalp- contusion of size  4cm x 2 cm is present in the frontal region. 

Skull- as described. 

Vertebrae- all are healthy. 

Membrane- liqufied. 

Brain - liqufied. Spinal cord not examined.  

 

 The doctor opined that death is due to coma as a result of head injury 

sustained as described above. All the injuries are ante-mortem and cause by 

blunt force impact.  Ext.2 is his post-mortem report and Ext.2(1) is my 

signature.  

12. PW.5, Johan Tapno stated that the complainant is a person not belong 

to their locality. The incident took place on or about 2/3 years ago. At the 

relevant time he was at Rajgarh. After incident he went to Dimakuchi P.S. He 

was brought to police station by the mother of the accused present in the 

dock.  

13.  PW.6, Amitabh Sensowa, the I.O. stated that  1.4.09  he was posted as 

a SI of police at Dimakuchi O.P. On that day at about 8 0’clcok the complainant 

Sanjoy Minj has filed an ejahar before the police station stating that one Pandu 

Munda was killed by accused Batu Lakra, Bargi Tapno, Bircha Har, Malguri Har. 

After giving GD entry he himself took the charge of investigation. He recorded 

the statement of complainant as shown by complainant he visited the place of 
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occurrence and recorded the statement of four numbers of witnesses. 

Prepared sketch map. Ext.6 is the sketch map. Ext.6(1) is his signature. Then 

he arrested accused Bircha Har and  Bargi Tapno. They shown him the place 

where they buried the dead body. But their (aforesaid accused) statement 

does not say so. As their was a dark night and not available of Executive 

Magistrate so in the next morning in the presence of Executive Magistrate they 

dig out the dead body. Then he recorded the statement of accused. Accused 

Bircha Munda and Bargi Tapono in their statement stated that they assaulted 

Pandu Munda and killed. Ext.7 is the statement of Bircha Munda. Ext.7(1) is his 

signature. Ext.6 is the statement of Bargi Topno and Ext.6(1) is his signature. 

They recorded the statement of aforesaid accused in the chamber of In-

charge. Then they conducted inquest upon the dead body. Then he sent the 

dead to civil hospital for post-mortem. On his transfer he handed over the case 

diary to the I/C and proceed to his new place of posting.  

 The witness Sundar Khalkho made statement before him that “on the 

said day Bargi Toppo, Bircha Munda, Ghuttu and Sri Maguri were assaulted 

Pandu Munda by means of lathi and killed him”. On the said day he was at his 

home. He was not informed by any body. So he is resuming in his duty. Ext.9 

is the statement of Sundar Khalko. Ext.9 (1) is his signature.  

 In cross-examination he admitted that witness Sanjoy Minj did not state 

him that accused Bircha and Bargi confessed before public and circle officer 

that they killed the deceased and buried the dead body. Said witness also did 

not state to him that they alongwith other two accused together killed the 

deceased. He also did not state to him that police took them to the place of 

occurrence. Accordingly as shown by them police dig out the dead body. He 

further added that the said witness did not state to him that (1) Bargi and 

Bircha confessed before him and Magistrate that they killed the deceased by 

assaulting with a lathi and buried the dead body. (2) other two persons were 

also there in killing the deceased and buried the dead body. He also admitted 

that till 21.3.2009 he did not received about the aforesaid information. So, the 

question to start investigation on that day is not arisen. He also admitted that 

the place of occurrence is not in graveyard.  

14. PW.7, Tirap Ch. Lahkar stated that on 18.8.09, while  he was posted as 

I/C at Dimakuchi Police Out post under Panery P.S. on being received the 
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Panery P.S. case No.63/09 U/S 302/201/34 IPC, he has perused the case diary 

and it appears to him that almost all the part of investigation is completed by 

his earlier I.O. He has only collected the post-mortem report and thereafter, on 

perusal of the record, he has filed charge-sheet against the accused persons. 

Ext.10 is the charge-sheet and Ext.10(1) is his signature.  

15. These much is the evidence of the prosecution.  

16. Defence plea is total denial while their statement were recorded U/S 

313 Cr.P.C. To buttress the defence accused examine one defence witness i.e. 

through Sunil Munda. 

17. DW.1, Sunil Munda stated that he knows all the accused persons. They 

belong to their village. Deceased Pandu Munda is also belongs to their Line. 

Deceased’s house is situated at a difference of three house of his home. Said 

Pandu was died on or about 6/7 years ago. Said deceased was died in his own 

house. The mother of the deceased informed the president of said line in the 

morning of about 5 PM. Accordingly he went to the house of deceased. 

Alongwith him Mr. Gudur, Mr. Yakub and deceased’ elder sister Filmina and 

Sumari were went to the house of deceased Pandu. Alongwith them accused 

persons were also went to graveyard to bury him in the funeral. The graveyard 

were infested with jungle and some part of the graveyard are found clean. 

Deceased Pandu was died in the night. In the previous evening of the day of 

incident the deceased was found lying in a drain in intoxicated condition due to 

heavy drinks. He alongwith the mother of the deceased took deceased to their 

home. The mother of the deceased informed them that Pandu (deceased) had 

stolen one cycle and cattle. The deceased stolen one cattle of the accused 

Bargi which was disposed at Sonajuli village. Then Bargi went to the house of 

accused asked him to bring the cattle. Accordingly Pandu(deceased) bring the 

said cattle from Sonajuli village. He also repeated that Pandu was died in his 

home in the night which was reported by the mother of the  deceased. But the 

mother of the deceased was also died. He alongwith other person went to the 

house of deceased.  

 In the cross-examination he admitted that he has appeared before this 

court as the accused persons were told them about the dead. Pandu once 

doing work at tea garden but later on he left his job. Pandu after consuming 

liquor scolded public. He also admitted that Pandu died in the night. In the 
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morning of about 5 PM the mother of Pandu informed them. Accordingly he, 

Gudu, Yakub alongwith the sister of Pandu went to the house of accused. 

Yakub informed about the death of Pandu in the house of sister of Pandu by 

cycle which required one hour. At about 2 0’clock in the day time they buried 

Pandu in the jungle in graveyard. In the funeral sister of deceased, Ilias, 

Rejina, Prem, Pintus and he alongwith accused persons total about 80/100 

persons attend the funeral.   

18. I have also heard argument put forwarded by ld. Counsel for both 

parties.  

19. Ld. counsel for accused submitted that there is no any eye witness 

neither any circumstantial evidence to show that accused assaulted the 

deceased by means of any instrument ultimately caused him death. Though 

PW.6, the I.O. has stated that accused Bircha and Bargi in their statement 

confessed that they killed Pandu Munda by means of a lathi, but I.O. failed to 

obtain the signature of accused persons in their statement. Secondly, the I.O. 

has not recorded the statement of accused in presence of any witness. Thirdly, 

even if accused persons really pleads guilty at the time of recording their 

statement but I.O. failed to take any step to record the confessional statement 

of accused persons  U/S 164 Cr.P.C. through the Magistrate. According to 

Section 25 and 26 of Evidence Act the confession made before the police 

cannot be admissible. Under such circumstances, only with the said statement 

of accused persons, the accused persons cannot be convicted as the same is 

not admissible as evidence. Hence accused persons are entitled on the benefit 

of doubt.  

20. On the other hand, ld. P.P. submitted that accused persons are 

required to be convicted under the charged section as prosecution has ably 

proved the case beyond any reasonable doubt. 

21.  Keeping in view the rival submissions submitted by ld. respective 

counsels, I am going to dispose the case as follows.  

22.  According to FIR on the night of about 9 PM of 21.3.09 accused 

persons after killing Pandu Munda, aged about 35 years, buried him in a jungle 

situated at the Northern side of Munda Line. In fact the informant is not an eye 

witness to the occurrence. According to PW.1, complainant some unknown 

miscreants killed Pandu Munda and buried him in a jungle. Police arrested 
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Bircha and Bapi Toppo. As shown by aforesaid accused in the presence of 

police and public they recovered the dead body by digging out. He further 

stated that in his presence accused Bircha and Bargi dig out the dead body. It 

is also stated that they (aforesaid persons) confessed before him, Bijoy Barla, 

circle officer D.Hazarika and public confessed that they killed the deceased by 

means of lathi and buried in a graveyard. The dead body was identified by line 

Chowkidar, mother of the deceased and Sundar Khalko. But he admitted that 

he has not stated to police that (1) police arrested Bargi and Bircha, (2) as 

shown by them dead body was digged out. He has not stated to police that 

accused Bircha and Bargi confessed before him and Magistrate that they killed 

the deceased by assaulting with lathi and buried him. He has also not stated to 

police that Bargi and Bircha alongwith two other accused together killed the 

deceased by assaulting with lathi and buried him in presence of Magistrate. So, 

the aforesaid statement made by PW.1 is contradictory.  

23. It has been held in Tahsildar Singh Vs. State of U.P. reported in 1959 

SC 1012 that –“(1) A statement in writing made by witness before a police 

officer in the course of investigation can be used only to contradict his 

statement in the witness box and for no other purpose; (2) statements not 

reduced to writing by the police officer cannot be used for contradiction; (3) 

though a particular statement is not expressly recorded, a statement that can 

be deem to be part of that expressly recorded can be used for contradiction, 

no because it is an omission strictly so called but because it is deemed to form 

part of the recorded statement; (4) such fiction is permissible by construction 

only in the following three cases; (i) when a recital is necessarily implied from 

the recitals found in the statement, (ii) a negative aspect of a positive recital in 

a statement, and (iii) when the statement before the police and that before the 

court cannot stand together.” 

24. Coming to the present case the aforesaid statements made by PW.1 are 

not recorded by police U/S 161 Cr.P.C. So, these are statement only made 

before the court at the time of trial. As such, they are vital contradiction. 

Hence that statement cannot be used against the accused.  

25. The another point is to be discussed in the present case is that 

according to PW.6, the I.O. during investigation accused Bircha and Bargi 

Toppo gave statement in the form of confession that they killed deceased 
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Pandu Munda by assaulting with lathi. Ext.7  and 8 are statement of Bircha 

Munda and Bargi Toppo respectively. Ext.7(1) and Ext.8(1) are his signature. 

But the I.O. failed to record their statement through Magistrate U/S 164 Cr.P.C. 

Even in the aforesaid statement of both the accused the I.O. failed to obtain 

their signature.  The I.O. stated that the statement of aforesaid accused are 

recorded in the chamber of I/C of Dimakuchi O.P. while they were in custody.  

 

26. According to Section 25 of Evidence Act-“No confession made to a 

police officer shall be proved as against a person accused of any offence.”  

27. It has been held in Kamal Kishore Vs. State (Delhi Administration), 

(1997) 2 Crimes 169 (DEL) that – 

“The confession made while in custody is not to be proved against the accused 

as the proviso to S.25 and 26 of the Evidence Act do not permit it unless it is 

made before a Magistrate.” 

28. That apart according to S.26 of Evidence Act-“ No confession made by 

any person whilst who is in custody of the police officer unless it be made with 

the immediate presence of Magistrate, shall be proved against such person.  

 Explanation- in this Section “Magistrate” does not include the head of a 

village discharging magisterial function in the presidency of Fort ST. George or 

elsewhere, unless such headman in a magistrate exercising the power of 

magistrate under the code of Cr.P.C. 

29. Here in the present case the confession as stated by I.O. made before 

him while the accused is in their custody cannot be used as an evidence 

against the accused since I.O. himself admitted that he has failed to arrange 

sent the victim for recording confessional statement before the magistrate U/S 

164 Cr.P.C. As such, the aforesaid statement made in the form of confession 

cannot be used against the accused for convicting the accused.  

30. In the instant case, as stated before there is no any direct evidence, 

nor any PW stated that it is he who seen accused persons in killing of the 

deceased.  

31. If we think of a circumstance, according to prosecution story accused 

persons assaulting and killed the deceased at night and buried the dead body. 

According to PW.2, before the incident deceased Pandu Munda was taken by 

four accused to Sonajuli village which was stated by the mother of the 
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deceased Pandu Munda. He admitted in cross-examination that Pandu Munda 

quiet often consumed liquor. He heard that deceased stolen one cow and 

disposed at Sonajuli. That has been reported by the mother of the deceased. 

To recover the said cow accused Bircha and Bargi alongwith two accused went 

to Sonajuli. The mother of the deceased also stated them while accused 

persons took Pandu to Sonajuli to bring back the cow they may be assaulted 

the deceased and as a result Pandu may be died. That statement is supported 

by defence evidence as DW.1 stated that he has been reported by mother of 

the deceased stolen one cycle and one cow. The cow belongs to accused Bargi 

which was disposed at Sonajuli and accordingly Bargi went to the house of 

accused asked him to bring the cattle. Accordingly deceased himself bring the 

cattle from Sonajuli village. He also repeated that Pandu was died in his home 

in the night which was reported by the mother of the  deceased. But the 

mother of the deceased was also died. Had the mother of the deceased is alive 

she could give a clear story what has stated by PW.2 and DW.1. But she is no 

more to give evidence. As such, the cause of death of the deceased is remain 

in dark. On the other hand the unrebutable evidence of DW1 is that deceased 

died in his home which was reported to them by the mother of the deceased in 

the morning of the day of the incident. In the funeral DW.1 alongwith sisters of 

deceased and accused persons and other about 80/100 persons were 

attended. The funeral was held at the broad day light of about 2 PM. So, under 

such circumstances the allegation of killing of the deceased by the accused 

persons by assaulting him with  lathi etc and buried his dead body cannot be 

believed.   

32. If we think of a circumstance, according to prosecution story that 

accused persons after killing the deceased by assaulting with lathi and other 

weapon buried the dead body. But, as discussed above there is an apparent 

missing link in the chain of circumstance.  

33. It has been held in State of Tamilnadu Vs. Rajendra, reported in AIR 

199 SC 3535 that – 

“Law is fairly well settled that in a case of circumstantial evidence, the 

cumulative effect of all the circumstances proved, must be such as to negative 

the innocence of the accused and to bring home the charge beyond reasonable 

doubt. It has been held by a series of decision of this court that the 
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circumstances proved must lead to know other inference except that the guilt 

of the accused.” 

34.  In the instant case, it appears there is a lack of chain of evidence to 

think that it is none but accused persons who had killed the deceased and 

buried the dead body. As such, there is no any reliable chain of circumstances 

to infer accused person in killing of the deceased and buried the dead body.  

35.  On the other hand as submitted by ld. Counsel for accused that 

deceased was a heavy drunker as stated by PW.2 and 3 that deceased used to 

consume alcohol quite off and on. On the other hand the unrebuttable 

evidence of DW1 is that on the evening of 6 PM deceased was found lying in a 

drain after intoxicant with heavy drunks where deceased mother and DW1 

themselves took Pandu to their home. DW.1 again stated that in the night 

Pandu was died in his home which was reported to them by the mother of the 

deceased. So, the argument advanced by ld. Counsel for accused that 

deceased may be sustained severe injury in intoxicant state by falling on the 

drain resultant to death cannot be ruled out. 

 

36. It is settled principle of criminal jurisprudence that, in a criminal trial, 

the prosecution is required to prove the allegations, brought against an 

accused, beyond all reasonable doubt, failure for which the benefit should go 

in favour of the accused.   

37. Here in the present case, none of the witness has stated any or even 

bleak evidence against the accused to implicate him in the offence as charged.  

38. To prove the charge U/S 302 IPC, prosecution must prove that-  

(i) That the death of some human being was caused; 

(ii) That such death was caused by the accused or was  the consequence  of 

the act of the accused; 

(iii) That the accused did so 

(a) with the intention of causing death, or 

(b) That the accused knew that his act was likely to cause death; or 

(c ) The injury ( inflicted or caused) by the accused was sufficient in the 

ordinary cause of nature to cause death. 

39. Here in the present case, as discussed above prosecution has failed to 

prove any of the aforesaid ingredients in the present case.  
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40. Under such circumstances, accused persons are entitled to get benefit 

of doubt as prosecution failed to prove any of the charges against the accused 

beyond any reasonable doubt and hence acquitted them and set them at 

liberty forthwith.  

 Liabilities of the bailor is hereby discharged.  

Let the GR case No.1031/12 be sent to the ld. committal court 

alongwith a copy of judgment.  

 Given under my hand and seal of this court on this the 14th  day of 

September,15 at Udalguri Court. 

 

                                         (A.K.Borah)                                                                                                                                  

Sessions Judge, 

Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 

 


